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WENER, Circuit Judge:
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insurers (collectively, “Plaintiffs”). The KAY was a triple screw,
steel hulled push boat which was originally constructed in 1973.
In 1999, the KAY's three Caterpillar 3606 engi nes, which had been
installed in 1992, were overhaul ed and ot her extensive renovations
were perfornmed by defendant-appellant Quality Shipyards, Inc.
(“Quality”) and defendant Louisiana Mchinery Conpany, Inc.
(collectively, “Defendants”). After the work was conpl eted, the
KAY successful |l y underwent dock and sea trials and was returned to
Marquette, which operated the vessel for five weeks wthout
incident. Late in My 1999, however, a catastrophic engi ne-room
fire led to the KAY's total | oss.

Plaintiffs sued Defendants for maritine negligence and breach
of express and inplied warranties of workmanli ke service. Quality
countercl ai ned seeking attorneys’ fees and court costs. After a
bench trial, the district court concluded that (1) Marquette had
not carried its burden of proof with regard to negligence and
causation, but (2) Quality’'s counterclaim was wthout nerit,
notw t hstandi ng the repair agreenent’s indemity provision. Both
si des appeal ed. Although we see no reason to disturb the district
court’s disposition of the negligence and breach of contract
clains, we conclude that the trial court erred in interpreting the
indemmity provision here at issue and in denying Quality’'s
count ercl ai m

| . Facts and Proceedi ngs
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The KAY underwent extensive naintenance and repair work in
1998-99, including the overhauling of its three Caterpillar
engi nes; designing and fabricating kort nozzles and | struts around
its screws; renoving, nodifying, and reinstalling the screws,
rudders, and shaft lines; and testing and delivering the vessel.
The engi ne overhauls included installing new fuel and oil filters
and resealing and rebushing the oil punp. The contract price for
t he work was $870, 000.

None of the KAY's crewrenbers witnessed the start of the fire,
al t hough one crewman had been in the engine room thirty mnutes
prior to the fire’'s estimated start tine. The KAY | ost engine
propul sion approximately thirty mnutes after the fire was first
noti ced, and sank shortly thereafter. After the KAY was raised
fromthe river approximately 10 days after it had sunk, Plaintiffs
di scovered that the check valve fittings on the center nmain engine
were | oose.

At trial, Plaintiffs’ primary contention was that Defendants
had i nproperly torqued (tightened) the check valve fittings on the
KAY' s center main engine. According to Plaintiffs’ theory, those
under-tightened fittings had been gradually |oosened by engine
vi bration, eventually allowing a fuel spray to develop. Plaintiffs
advanced several potential ignition sources, the nost probable of
whi ch —according to Plaintiffs —was the exhaust pipe of the
generator’s diesel engine. Wien the trial ended, the district
court concluded that Plaintiffs had not carried their burden of

3
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proof with regard to either fault or causation, and held for
Def endant s. Plaintiffs argue on appeal that the district court
erred as a matter of law by holding Plaintiffs to an inproperly
hi gh burden of proof.

Quality counterclainmed for the attorneys’ fees and costs it
incurred in defending the suit, basing its clains on the repair
agreenent’s indemnification provision, which by its terns applies
to such expenses:

Each party agrees to defend, indemify and hol d harnl ess

the other party’s indemmitees free and harm ess fromand

against any and all suits, <clains, or Iliabilities

(including, without limtation, the cost of defendi ng any

suit and reasonable attorney’'s fees).

When it first considered the indemnity provision, the district
court granted Quality’'s notion to exclude parol evidence on the
question of the parties’ intent, holding that the terns of the
provi si on were unanbi guous. The court denied Quality’s notion for
summary judgnment on this claim however, indicating that the
i ndemmi fication provision wuld not be enforceable if the
Def endants had acted with gross negligence. The district court
subsequently ruled that although Quality was not negligent in this
matter, the indemity provision had to be interpreted in
conjunction with the other provisions of the repair agreenent. As
the agreenment required each party to obtain specified insurance
policies, concluded the district court, the proceeds of those
policies were intended to be the “primary payer” of the subject
damages, ahead of the contract’s indemmity obligations: “There is

4
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no logical way to reconcile the indemity provisions and the
mandatory insurance provisions ... other than to find that the
parties intended that the i nsurance coverages be exhausted prior to
the indemity obligation being triggered.”?

In reaching this conclusion, the district court relied on Ogea

V. Loffland Brothers Conpany? and Tullier V. Hal | i burton

Geophysical Services, Inc.,® cases in which each party to an

indemmity agreenent was required to nane the other as an
“additional insured” wunder the nmandated insurance policies.
Qual ity argues that because there was no requirenent in the instant
contract to nanme the party opposite as an additional insured,
Marquette was not entitled to any benefit from the insurance
policies at issue. As such, insists Qality, it should be
rei moursed by Marquette under the terns of the indemnification
provi sion wi thout regard to those i nsurance policies. The district
court took a “broader view,” finding that the “existence of
mandatory reciprocal insurance obligations” was determ native,
despite the fact that, unlike the situations in Oyea and Tullier,

the instant obligations did not require that the other party be

1 Marquette Transpo. Co., Inc., et al., v. Louisiana Mch.
Co., Inc., et al., 2002 W 1809092 at *18 (Aug. 7, 2002).

2 622 F.2d 186 (5th G r. 1980).

381 F.3d 552 (5th Gir. 1996). The district court also relied
on In Re Dianpbnd Services, 2001 US. Dist LEXIS 6812 (May 16,
2001), a district court case that we affirned in an unpublished
opi ni on.
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naned as an additional insured.* Quality thus maintains that the

district court’s ruling constitutes an unwarrant ed extensi on of our

precedent.
1. Analysis
A. Standard of Review
We reviewthe district court’s concl usions of | aw—i ncl udi ng
its contractual interpretations —de novo. W review findings of

fact for clear error.?®

B. Burden of Proof

Plaintiffs nust show negligence and causation by a
preponderance of the evidence.® Marquette correctly notes that in
a fire case, these elenents frequently nust be established by
circunstantial evidence because of the fire’'s destruction of the
physi cal evidence.’ Even so, the evidence available nust be
sufficient to find both negligence and causation.® W address each
in turn.

1. Neqgl i gence

4 Marquette Transportation, 2002 W. 1809092 at *18.

5> See, e.q., Dow Chem Co. v. MV Roberta Tabor, 815 F.2d
1037, 1042 (5th G r. 1987).

6 See, e.q., Boudreaux v. Anerican Ins. Co., 262 La. 721, 762-
63 (La. 1972).

" See ld.; Mnerals & Chens. Philipp Corp. v. S.S. Nat’l
Trader, 445 F.2d 831 (2d. Gr. 1971).

8 See, e.qg., Boudreaux, 262 La. at 761-63.

6
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The district court correctly noted that, to assess whether
Defendants were negligent, the court first had to “determ ne
whether it is nore probable than not that the couplings were | oose
at the tinme the vessel left the shipyard or whether vibration or
heat fromthe fire likely |oosened the fittings.”® This task was
conplicated by the fact that the KAY had been under water, exposed
to river currents and elenents, for sone 10 days before it was
rai sed and exam ned. Furthernore, when Plaintiffs’ representative
exam ned the KAY and reported that the check valve fittings at
i ssue were | oose, he neglected to mark the fittings in any way that
woul d record for posterity just how |oose they were. | nst ead,
Plaintiffs’ representative relied on “his degree of ‘gentle
shaking’ and his ability to rotate the fittings” to estimate their
condition at the time of the fire, ' but this “neasurenment” was
performed after the fittings had been subjected to (1) the extrene
heat of the fire and (2) the currents of the river.

Because of these factors, the district court relied on
circunstantial evidence to extrapolate the status of the fittings
as of the tinme that the KAY had | eft the shipyard. The court noted
that during the KAY' s five weeks of operation prior to the fire,
t here had been no evidence of a | oose check valve fitting; that is,

no crew nenber ever saw fuel seeping or spraying from the

° Marquette Transportation, 2002 WL 1809092 at *6.

0 1d. at *5.
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connection. ! Therefore, reasoned the district court, one i nportant
question is “if the fittings were inproperly tightened before the
vessel |eft the shipyard, would the fittings have | eaked at sone
point after the ship left the shipyard and prior to spraying fuel
on the date of the fire?”? On this question, there was trial
testinony fromnore than one source that if the fittings were | oose
because they had been inproperly torqued, a | eak |ikely would have
devel oped as soon as the engi ne was cranked and pressure built up.?®
Further conplicating Plaintiffs’ negligence theory is the fact
that it is not clear who reinstalled the fuel transfer line after
t he engi ne nountings were drilled. First, there was no notation on
any witten record indicating that Defendants’ enployees had
performed that task.! Neither did the check valve fittings
t hensel ves need to be | oosened for the fuel punp to be reinstall ed.
Finally, record evidence indicates that Mrquette personnel —
including an engineer — were at the site when the work was
conpleted. As those enpl oyees had previously perfornmed sone work

on the engine, it is at least possible that Plaintiffs’ own

11 This was so despite hourly engi ne-room inspections on the
day of the fire, including one just 30 mnutes before the fire
broke out. Previously, however, one of the KAY s crewrenbers had
found a |oose check valve fitting on the port engine, which he
tightened to avoid conplications. See Marquette Transportation
2002 W 1809092 at *6-7.

12 1d. at *6.
13 See |d. at *8, *10.

14 See 1d. at *3.
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enpl oyees participated in the reinstallation of the punp. G ven
the I ack of evidence suggesting that the check valve fittings were
| oose when the KAY |l eft the shipyard, and the | ack of evi dence that
Defendants’ enployees alone were responsible for inproperly
torquing the fittings if they were in fact |oose, the district
court concluded that “Plaintiffs have not proved by a preponderance
of the evidence that there was any contractual breach or maritine
negl i gence by either defendant.”?
2. Causation

The district court was equally uninpressed by Plaintiffs
causation theory. Experts on both sides testified that, over tine,
engine vibration could further |oosen an inproperly torqued
fitting, eventually leading to a spray of fuel; and that it was
hard to know how long it mght take for such a spray to devel op
Def endants, however, produced experts with significant experience
working with the flared valve fittings here at issue (experience
the Plaintiffs’ experts did not have), who ventured that it would
be “highly inprobable” for |Ioose fittings to nove fromno leak to
a full-blowm spray within the 30-mnute period involved in this
case. '®

Defendants created a nodel of the center nmain engine to

denonstrate that even a check valve fitting inproperly torqued to

15 1d. at *15.

% 1d. at *8.
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the degree alleged by Plaintiffs would not produce a fuel spray
that could reach what Plaintiffs identified as the nost |ikely
source of ignition — the diesel generator exhaust pipe.?
Def endants al so produced a fire expert who stated that the absence
of a specific “flash pattern” indicated that the fire did not start
in the area alleged by Plaintiffs.® |In other words, even if the
check valve fittings were | oose when the KAY |l eft the shipyard, it
is unclear that those fittings could have caused the fire under
these circunstances, much less that in fact they did so. The
district court found for Defendants on this issue, concluding that
“Plaintiffs have al so not net their burden of proof with respect to
causation.”?®

3. Plaintiffs’' contentions on appeal

On appeal, Plaintiffs argue that the circunstantial evidence
they produced was sufficient for a finding of liability by a
preponderance of the evidence, given how that standard has been
interpreted in the applicable case law. The district court, argue
Plaintiffs, held themto an i nappropriately hi gh burden of proof on

negl i gence and causati on. For support, Plaintiffs cite cases

7 1d. at *12-13. Again, the nodel dealt with the degree of
i nproper torquing alleged by Plaintiffs; because the check val ve
fittings were not marked after Plaintiffs’ original inspection, it
was i npossible to say how | oose the fittings were when the KAY was
raised fromthe river, nmuch | ess how | oose they m ght have been at
the tine the fire started.

18 See 1d. at *10.
9 1d. at *15.
10
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di scussing the burden of proof in fire cases, which stand for the
propositions that (1) circunstantial evidence may support a finding
of negligence and causation,? (2) a plaintiff’'s proof need not
exclude or elimnate every other possible cause of the fire,? and
(3) aplaintiff need not establish the nethod or point of ignition,
but only sufficient circunstances inplicating the defendant. ??
Plaintiffs’ argunments on this issue ultimately fail, as al

the cases that they cite contain circunstances allow ng for strong
i nferences of negligence and causati on —ci rcunst ances not present

in the instant case. |n Boudreaux v. Anmerican | nsurance Conpany, %3

for exanple, the restaurant that burned down was under the
exclusive control of the defendants on the evening of the fire,

whi ch started after hours. Simlarly, in Hanover | nsurance Conpany

v. Jacobson-Young, Inc.,? a fire broke out because Jacobson- Young

enpl oyees had inproperly stored flammble nmaterials in an area

wher e only Jacobson- Young enpl oyees were all owed. The ot her cases

20 See, e.q., Boudreaux v. Anerican Ins. Co., 262 La. 721 (La.
1972); Valiant Ins. Co. v. Gty of Lafayette, 574 So.2d 505 (La.
App. 3 Gir. 1991).

21 See Uni verse Tankships, Inc., v. Pyrate Tank C eaners, Inc.,
152 F. Supp 903, 922 (S.D.N. Y. 1957).

22 See, e.0., Hanover Ins. Co. v. Jacobson-Young, Inc., 294
So.2d 564, 567 (La. App. 4 Cir. 1974).

23 262 La. 721 (La. 1972).
24 294 So.2d 564, 568 (La. App. 4 Gir. 1974).
11
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cited by Marquette are simlarly distinguishable.? Additionally,
all the cases ultimately detail the sanme burden of proof, which the
plaintiff nmeets when “the inferences fromthe testinony are such as
to persuade that the occurrence of an essential fact was nore
likely or probable than its non-occurrence.”?®

In the cases cited by Plaintiffs, the fact patterns were such
that the circunstantial evidence was sufficient tofind liability.
Here, in contrast, (1) there was credi bl e expert testinony on both
sides, (2) the KAY had been out of Defendants’ control for nore
than a nonth before the fire, and (3) the destruction caused by the
firemade it difficult to discern the cause. |In conbination, these
facts made it difficult for Plaintiffs to prove their theory of the
accident, even by a preponderance. And, in its capacity as the

finder of fact, the district court concluded that Plaintiffs had

2 | n Universe Tankships, Inc., v. Pyrate Tank O eaners, Inc.,
152 F. Supp 903 (S.D.N. Y. 1957), it was apparent at trial that
def endant s had negligently used critically weakened pyrex bow s for
the lanps inside the tank, negligently failed to install non-
sparking netal guards or cages on those bows, and negligently
permtted its enployees to work inside the tank at a tinme when the
tank had not been tested for its toxic and expl osive gas content.
In addition, the court found plaintiffs’ expert wtnesses
“Inpressively reliable and persuasive.” 1d. at 907. UsS V.
Standard Gl Co. of California, 495 F.2d 911 (9th Cr. 1974) is a
simlarly distinct situation: the court in that case expl ai ned t hat
circunstantial evidence could suffice to find negligence and
causation in the course of upholding, not overruling, the tria
court’s negligence determnation. (“Qur review of the record
reveal s substantial circunstantial evidence ... which supports the
district court’s finding ....”"). 1d. at 916.

26 Uni ver se Tankshi ps, 152 F. Supp at 920 (quoting United States
V. Msiello, 235 F.2d 279, 286 (2d. Cr 1956)(Judge Frank,
concurring).

12
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failed to carry this burden, | abeling their theory as “i nprobabl e,
and “possible, but unlikely.”?

Plaintiffs make two additional argunents about the district
court’ s net hodol ogy, both revol ving around the clai mthat the court
put themto an i nproperly high burden of proof. Plaintiffs argue,
for exanple, that the burden shifted to Defendants to propose an
equal ly probable cause of the fire after Plaintiffs nmet their
burden by denonstrating negligence. This argunent, of course,
presunes that Plaintiffs actually nmet their burden in the first
pl ace, and is underm ned by the district court’s facially | ogi cal
——and apparently proper —conclusion that they had not done so.
Simlarly, Plaintiffs argue that the district court inproperly
“Inpos[ed] ... a requirenent to prove the exact node and point of
ignition.” The district court did note that it “reject[ed] the
notion that such a [fuel] spray perneated the el bow joint of the
di esel generator exhaust in an anount sufficient toignite.”? This
statenent, however, is nerely part of the district court’s
di scussion of the strengths and weaknesses of Plaintiffs’ case.
And, that discussion of the ignition point matters little in the
overal | context of this case, as the district court al so found that

the other elenents of Plaintiffs’ fire theory were inprobable and

27 Marquette Transportation Co., Inc., et al., v. Louisiana
Machinery Co., Inc., et al., 2002 W. 1809092 at *14 (Aug. 7, 2002).

2 | d.
13
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that there was no contractual breach or maritine negligence by
Def endants in any event.?®

In sum we perceive that the district court did weigh the
conflicting evidence —all of it credible —and concl uded t hat
Plaintiffs had not proved their theory of the accident by a
preponderance of the evidence. That there are many fire cases in
which the plaintiff was able to bear his burden with purely
circunstantial evidence does not automatically make the district
court’s approach —or its conclusi on —erroneous.

C. | ndemni fi cati on

Quality's counterclaim as noted, is based on the repair
agreenent’s indemification clause, which binds the signatories,
Quality and Marquette. That clause provides, in relevant part:

Each party agrees to defend, indemify and hol d harnl ess
the other party’s Indemitees free and harm ess fromand
against any and all suits, clains, or Iliabilities
(including, wthout limtation, the cost of defending any
suit and reasonable attorney’s fees) for |oss or damage
to property owned, | eased or operated by the i ndemitor,
regardl ess of cause, including the negligence or other
legal fault of any of each party’'s Indemnitees.

Quality argues that “property owned, |eased or operated’” by

Marquette includes the KAY itself. Therefore, according to

2 1d. at *15.

30 Enphasis added. The “other party’'s indemitees,” in the
case of Marquette, are defined in section 8(B) as “Shipyard, its
parent, subsidiary, and affiliated conpanies, each of their
officers, directors, and enployees, the Vessel, its registered
owner, its nmaster and crew, and each of their respective
underwiters.”

14
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Quality, because Marquette wongfully sued for the loss of its
“property,” Marquette should be responsible for the expenses
Quality incurred in defending the claim

As we have noted, the district court’s decisionon this matter
turned on the interplay between the indemification clause and the
reci procal insurance obligations required by the repair agreenent.
Specifically, Quality was required to purchase:

at its own expense for its own enpl oyees, properties and

operations, the follow ng policies of insurance:
(A) By Shipyard -

(1) Wrker’s Conpensation ... and enployer’s
liability insurance and/ or appropriate mariti me enpl oyers
coverage ...;

(2) Conprehensive Public Liability and Ship
Repairers’ Liability Insurance ... including broad form
contractual liability coverage ...;

(3) Autonmobile liability insurance ...; and

(4) Full form physical danmage insurance on all

property (including floating equipnent and vessels)

owned, chartered, operated, or otherw se used by the

Shi pyar d.

The repair agreenment contains simlar insurance requirenents for
Marquette, wth additional required coverages.

The district court |ooked to a series of cases in which we
held (or affirnmed) that, because of reciprocal i nsur ance
requi renents, contractual indemity provisions did not apply until
the limts of those insurance policies had been reached. In other
wor ds, the insurance policies were the “primary payers” and shoul d

be exhausted before any indemity obligations attached. 1In those

cases —Ogea v. Loffl and Brot hers Conpany, 3 Tullier v. Halliburton

31 622 F.2d 186 (5th Gr. 1980).
15
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Ceophysical Services, Inc.,% and In Re D anond Services® —the

contractual insurance obligations included the express requirenent
that each party nanme the other as an additional insured under the
appl i cabl e policies. In Tullier, we noted that this factor had

been “controlling” in Ogea, and deened it so again in Tullier.?3

In Dianond Services, the district court explained that although
there was no additional -insured requirenment for the Conprehensive
Ceneral Liability policy, which contained the contractual liability
coverage, there was such a requirenent for the P& policy, which

provi ded primary coverage. The district court in D anond Services

expl ained that the “essential fact is that the liability insurance
provided ... under Dianond’ s P& policy is primary and, therefore,
before CMC is required to indemify Dianond, the [imts of the P&
policy nust be exhausted.”?®

In the instant case, there are no contractual provisions

requi ring “addi tional insured” coverage or, as in D anond Servi ces,

2 81 F.3d 552 (5th Gir. 1996).

332001 U.S. Dist. LEXIS 6812 (May 16, 2001). As the district
court noted, this case was upheld on appeal in an unpublished
opi ni on. Therefore, although we discuss the published district
court case, the principles expressed in it were affirmed in our
unpubl i shed opi ni on.

3 Tullier, 81 F.3d at 554.

% Diamond Services, 2001 U. S. Dist. LEXIS 6812 at *11. There
was sone question whet her the P& policy at i ssue woul d be ext ended
to cover Chet Morrison Contractors, Inc., the adverse party in that
case. The district court, however, declined to reach that issue,
deciding that the fact that the liability insurance provided
through the P& policy was primary was di spositive.

16
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dictating that the <contractually-required insurance policies
provide primary coverage. The district court neverthel ess | ooked
past this fact, taking a “broader view and examning the
underlying reasoning of Ogea and Tullier. As the district court
noted, in both of those cases we explained that it is necessary to
read all contractual provisions “in conjunction with each other in
order to properly interpret the neaning of the contract.”® This
mandate, conbined wth the followng reasoning from D anond
Services, led the district court to conclude here that the presence
of “additional insured” coverage is not a critical factor:
There is no reason for an indemitor to require an

i ndemmi tee to procure insurance if the i ndemitor did not
intend to limt its indemification obligations to the

excess of the required insurance coverage. ... To read
the indemity and insurance requirenents any other way
produces an incoherent result, e.g., why would CMC

require Dianond to obtain certain insurance policies if
CMC is required to indemify D anond for any clains
covered under those policies.?
The district court explained that, “[a]fter considering the repair
agreenent as a whole,” it canme to the sane conclusion as did the

Di anond Services court: “There is no logical way to reconcile the

indemmity provisions and the mandatory insurance provisions

other than to find that the parties intended that the insurance

% Tullier, 81 F.3d at 553-54 (guoting Ogea, 622 F.2d at 190).

3 |n Re Dianond Services, 2001 U S. Dist LEXIS 6812 at *10
(citation omtted).

17
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coverages be exhausted prior to the indemity obligation being
triggered.”3

We di sagree with the district court’s conclusion that thereis
“no logical way” to reconcile the indemity and insurance
provisions without finding that the parties intended that the
insurance |imts be exhausted prior to attachnent of the i ndemity

obligations. This line of thinking is appropriate in cases |ike

(Ogea, Tullier, and D anond Services, where the contracts cont ai ned

“additional insured” requirenents or dictated the prinmacy of
i nsurance coverage over i ndemification obligations, or both. That
made it illogical toread the underlying contracts as providing for

anything other than an indemmity obligation that does not becone

operabl e until and unl ess the i nsurance proceeds are exhausted. 1In
the absence of simlar contractual |anguage, however, this
reasoning is inapposite. In the instant case, the insurance

requi renent appears to be designed to provide a solvent, deep
pocket for any i ndemity obligations that may eventuate between the
parties and to cover any third-party clainms that mght arise. It
sinply is not true that there is only one way to integrate the
repair agreenent’s indemity and insurance obligations. In this
absence of | anguage supporting the district court’s interpretation

of those provisions, we cannot accept it.

38 Marquette Transportation Co., Inc., et al., v. Louisiana
Machinery Co., Inc., et al., 2002 W. 1809092 at *18 (Aug. 7, 2002).

18
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Mar quette al so makes a nunber of alternative argunents on the
i ndemmity clause. Although all these argunents are based, at | east
in part, on the assunption that the indemmity cl ause i s anbi guous,
and have therefore been either directly or inferentially addressed
by the district court’s decision on sunmary judgnent, ® we touch on
each briefly.

First, Marquette argues that an anmbiguity exists in the “other
parties’ i ndemi t ees” | anguage  of the indemity clause.
Specifically, Marquette notes that “the vessel ... its registered
owner, and each of their respective underwiters” are included in
the definitions of both “owner indemitees” and *“shipyard
i ndemi t ees.” Marquette asserts that this makes the provision
“confusing and contradictory as to who is indemifying whom”
Al t hough, certainly, an indemity claim by the vessel’s owners
agai nst thensel ves woul d be contradi ctory and confusing, we find no
anbiguity in the contract’s requirenent that Marquette indemify
Quality. “Shipyard, its parent, subsidiary, and affiliated
conpanies” are the first of the listed “Shipyard indemitees.”
That fact, in conbination with the phrase “[e]ach party agrees to
def end, i ndemi fy, and hold harmess the other party’s
i ndemmi tees,” mnakes clear that Marquette agreed to indemify

Quality and hold it harm ess.

3% Discussing Murquette's contention that the indemity
clause’s discussion of “property” did not include the vessel
itself, or was at |east anbiguous, the district court asserted:
“[T]he terns of the Agreenent are not anbi guous ....”
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Mar quette al so argues that the indemity clause anobunts to an
unenf or ceabl e excul patory clause. Again, we disagree. First, the
clause clearly indicates that the indemification obligation wll
attach regardless of the negligence of any of the indemmitees:
“Each party agrees to defend, i ndemmify and hol d harm ess t he ot her
party’s indemitees ... regardless of cause, including the
negligence or other legal fault of each party’'s indemitees.”
Second, this particular indemity clause does not absolve Quality
of its warranty duties under the contract as Marquette all eges. *°
If Quality had been found to be in breach of those warranties,
per haps our application of the i ndemmity clause woul d be different.
As Quality apparently net its duties under the contract, however,
it isentitled to indemification fromMarquette for the costs and
expenses caused by the latter’s suit.

Marquette contends in addition that the phrase “property
owned, | eased, or operated” does not enconpass the vessel itself.
In an effort to support this proposition, Marquette notes that the
term “vessel” is used 19 tinmes in the repair agreenent, but the
term “property” is used only six times, and argues this is an
indicator that different neanings are ascribed to the two terns.
Although the limted use of the term “property” may suggest a

limted nmeaning, the plain fact is that, as between the terns

40 Marquette clains the clause “serves to absol ve the shipyard
of all obligations,” and that the contract does not “contain any
other <clause or language disclaimng express or inplied
warranties.”
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“property” and “vessel,” the forner is the broader of the two.

“Vessel” is a lesser included type of “property,” but it is
property nonet hel ess. I f Marquette had wanted to exclude the
vessel from the anbit of “property,” it could have insisted on

| anguage such as “property other than the vessel” or even “other
property” in the indemity clause.* No such |anguage is present,

however, and we wll not infer limting |anguage absent any
i ndication of party intent.

Finally, Marquette asserts that the i ndemity cl ause shoul d be
construed against its drafter —Quality —again, because of the
clause’s alleged anbiguity. Beyond our conclusion, shared by the
district court, that the | anguage is not anbi guous (certainly not
in the context of the instant case), we note further that changes
—initialed by both parties —were nmade to the indemification
provi sions found in paragraph 8 of the repair agreenent.* This
shows that Marquette read and considered the |anguage of the
i ndemmi fication clause — again, |anguage that we do not find

anbi guous. Under these facts, we decline to inpose a strained

4 Inits order on the cross-notions for sunmary judgnent, the
district court cane to the sanme conclusion on this point: “If
Marquette intended for the loss of the vessel to be exenpt from
this broad clause, it could have included such an exclusion.”

42 Al t hough t he parties changed only subparagraph 8(B), and the
preci se i ndemi fication | anguage at issue in the i nstant case cones
from8(C), this is nevertheless an inportant indicator of Quality’s
know edge of the contents of paragraph eight.
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construction of the |language on Quality for having drafted the
initial version of the agreenent.
I11. Conclusion
The district court did not require Plaintiffs to neet an
incorrectly difficult burden of proof on the issues of negligence
and causation; rather, Plaintiffs sinply failed to carry the proper
bur den. On the issue of indemification, however, the district

court’s expansi ve application of the Ogea/ Tullier reasoning to the

instant situation is unwarranted. The repair agreenent in this
case —unlike those in Ogea and Tullier —did not require that
any party opposite be naned as an additional insured; neither did
it dictate that the required insurance would provide primry
coverage before indemification. Absent explicit | anguage
entitling Marquette to benefit fromthe proceeds of those i nsurance
policies, we see no justification for readi ng such provisions into
the agreenent. W therefore affirmthat portion of the district
court’s August 6, 2002 Oder finding that Plaintiffs had not
carried their burden of proof with regard to negligence and
causation, but reverse that portion of the Order finding Quality’s
counterclaimw thout nerit by virtue of the interplay between the
repair agreenent’s i ndemi fication cl ause and i nsur ance
obligations. The decision of the district court is therefore

AFFIRMED i n part, REVERSED i n part, and REMANDED wi t h i nstructi ons.
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